












































































































































































































































the only limiting factor on the efficiency of utility regulation is the
number of employees and amount of meney availeble. Equally important is
the attitude of the commissioners. -If the commissioners, assuming they
are employed full~time, view their regulatory responsibilities as a chal-
lenging and exacting task and can cbnvey this attitude to the staff, then

the possibility of effective regulation is greatly enhanced. If, on the

other hand, such an outlook is lacking, it is not likely that additional
gteff and money will make much difference.

Comparatively little, $150,000 psr year, has been spent by the State
on regulating the utilities which include an electric industry that grosses
$35 million & year, a gas company that earns $4.5 million, a telephons come
pany that collects $22 million, end passenger motor vehicle carriers earning
over $5 million. The cost of regulation, in fact, is about a dollar per
household per year or less than half of one psr cent of a family's expendie
ture on regulated utility services in s yeer. Again, simply to raise appro-
priations for regulation without a plan for a more comprehensive approzch to
regulation, then has been feasible in the past, would not be wize.

One reason that so littls has been spent on utility regulation over
the years may have been the existence of the public utilities commission
special fund whersby regulation was considsred to be salfwsupporting opsreas
~tion paid for in toto by the ragulated utilities. Commission expenditures
were limited by fees collected, regardless of the fact that there may have
been & need for a more intemsive and expensive regulatory program. The
legislature understandably did not review the operations of special fund

agencies with a view to supplementing their spscial sources of income with
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general funds. Now that the commission 1s financed from the general fund,
however, it should be feasible to messure its need for sppropristions in-
dependently of the amount of money a particular speclal levy may produce.
Furthsr, if the money which pays for regulation is not derived from the
“industry that is being regulated, thers 1s less tendency for the industry
to look upon the agency as its owd.

If the commission assumss active Jurisdlction over freight motor
vehicle common carriers and othar trensportation companies, it will be
necessary to increass the staff of the transportation brench. If commise
sion Jjurisdiction remains unchanged but the commission becomes fulletime
and a more intensive and compirehensive regulatory program is undartaken,
it will probably be necessary to add te the finance and engineering stalfs

and to establish a small unlt concerned wiith resesarch.

The Commissiont's Tripartite Rols

The ba&h:organizationélpattern for the exscutlon 0f the utility regu=
latory function in Haweli and the othsy stetes is the lodging of responsiw
bility in a2 multi-member commissior, assisted by a staff, which enacts regu-
lations,; adjudicates cases, and sdministers regulatory agency affairs. This
arrangement, in spite of criticism by soms expsris for various allsged short=
comings, has achieved a wide degree of scceptance which is not likely to be
lessened in the future. Thus the improvements which do occur in the regule-
tion of utilities are most 1iksly to occur within the framework of regulation
by commission.

Legislative Responsibilitiss. The Haweli public utilities commission

does not now have sufficient btime or stafi to devote to its legislative or

'F O




policy~making responsibilities. Even 1f the legislature assumes responsie
bility for defining basic public policy, as discussed éarlier, there still
exists the need to develop rules and guides which will implement legisle=
tive intent and to recommend revisions in basic policies. The commission
also has a responsibility to review its rules and guides; in order to de=
termine if they are adequately achieving the desired ends and to make revi=
sions it finds necessary.

If the commission's policy-meking functions are viewed more broadly
in the future than they have been in the past and if the commission has
more staff availsble, then it will bs propsr to expect the commission to
study, analyze, and report on basic utility problems which are beyond the
immediate limitations of the regulatory process. The commission, for ex=
ample, might consider the problems involved in maintaining privately-owned
public transit companies when the transit industry is faced by rising costs,
decreased numbars of riders, and increased compestition from private automo-
biles. The commlssion may not be abls to solve the problem but it is in an
excellent position to observe the sympbtoms sarly and report them to the leg-
islature and governor. Similar cuestions of public policy mazy evolve with
raspect to the development of powsr from atomic energy, power from volcanic
steam, interisland telephone and teletype comminications, or any number of
other public utility matters which are of materisl importance to the people
of Hawaii.

Adjudicatory Functiong. Much of ths attention directed at regulatory

commissions has been concerned with the commission as an adjudicetor of

disputes. There is a certain amount of continuing dissgreement between

m77 wny




those who think a commission should be a court and follow court procedures
and those who wish it to enjoy the latitude of en administrative board and
not bezggugq”by'formal rules of evidencs and similar recuirements.

While one may debate the desirable degres of formality which should

obtain in proceedings before commissions, once commissions are recuired to
ba courts there will no longer be any necessity for having commissions.
One of the basic reasons for utilizing commissions is to permit some flexiw=
bility with respect to ths procsdures employed in making business-type judge-
ments concerning rates, valuations, security issues, depreciation schedules,
and certificates.

Commissions, here and slsewhere, have been criticized for the fact that
commlssioners consult with staff members after a hearing is closed and that
staff members very often write the commissionts opinion. Some commissions
have established special decision writing sections in order to provids the
desired segrsgation. Critics feel that a staff member writing an opinion
for a commission cannot help but impinge on the commission's responsibility
for determining the reasons why a case should bhe dacided in a certain mane
ner. Since a commission is not a jury bound by the rules of court procee—
dure, there seems to be little resason to restrict a commission from having
contacts with either its staff or the utility?s or both following the forw
mal terminstion of & hearing. It might, however, result in sounder and
more indepsndent decisions if ons of the commissioners, assisted if desired
by the counsel to the commission, prepared the commission's written decision.

Some problems ariss concerning the dual role of the commission's coune
sel during hearing. The part«time deputy attorney general, presently ase

signed to the commission (who is occasicnally assisted by snother deputy)
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must function not only as public counsel defending the public interest
and questioning the facts and judgments of company officlals before the
commission but also as legal adviser to the commission. These roles are
not always compatible. It would be worthwhile to comsider haviﬁg one
deputy serve in only one role at one tiﬁaa Possibly the attorney gensral
could assign another experienced member of his staff to give legal advice
and Opinions to the commission and to assist commissioners in writing
opinions. This arrangement would permit the deputy who is assisting the
staff to enter wholeheartedly and without reservation into his role as

public counsel.

Aministrative Activities. Most administrative activities of the
Hawali public utilities commission; as was noted eerlier in the report,
are staff activities concerned with the preparation and presentation of
the stafffs positions in formal proceedings bsfore the commission and few
with routine administrative reviews of utility operations. Unless these
routine reviews, howsver, are performsd by the comnission, which is the
only agency in the Islands responsible for ensuring that the public interw
est is protected, it is doubtful if they will be performed at all. Further,
neithar citizen groups nor municipalitiss, which'might serve as spokesSmen
for consumers and bring matters to the attention of the commission, have
assumed responsibility for surveillance of utilities in Hawaii and neither
of them participates in commission proceedings.

The lack of vigorous direction of administrative activities by plural

executives, including utility commissions, has frequently been noted. One




proposal for overcoming this deficiency is to strengthen the position of
the chairmen of the commission by meking him responsible for directing

the administrative activities of the commissionts staff and for appointing
personnel, subject to commission confirmation of importsant appointments.
The chairman would be appointed by the chief executive and serve at his

pleasure.2

The Basis for Utility Rates

Utilities occupy a unicue position in the business world. They are
privately-owned but government-regulated. They are granted certain privi-
leges in exchange for which they sgree to be subjscted to regulation. The
effectivensss of the regulation determines the soundness of this exchange
from the public?s viewpoint.

There is need for more study of the basis upon which rates are set.
The concept of a fair return on a rate base has alresdy proved not parti-
cularly usaful in determining a sound rate structure for motor vehicle
passenger common carriers and has been replaced in part by a measuring
device called operating ratio. Very possibly the single most important
consideration in establishing rates for any utility is how much money it
must charge to make enough monsy to continue to operats successfully.
Perhaps the primary msasurement should bes strictly an empirical one based
on the financial requirements of the company. Possibly the theoretical

obligation to furnish = given return on a spacifically measured rate base

Sse Jamss M. Landis, Report on Hspulstory Apencies to the President—
Elect (Washington, D. C.: Government Printing Office, Decembsr 1960).
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or a particular return on the book value of common equity plus retained
sarnings is not significant.

If, on the other hand, the fundamental entitlement of the company _
ovner is to a particular return on his investmsnt, i.e., to a specific
rete of return on the rate base, then a great deal more csare should be
taken than at present to assure that the owner sarns just such an amount
end no more or less. A company will earn a higher rate of rsturn when
its revenues increase and its rate does not. On the other hand, a util-
ity!s rate base may increase without a parallel increase in revenues, sand
thus its rate of return would drop. If the rate of return is the importent
messure, these variations should be offset through the use of a rate ecual=-
ization fund. Then, if the utility earns more than the rate the commission
has set, the excess revenue would be placed in the reserve; if the company
earns less, then it would be entitled to draw the difference from the reserve.
Such a procedure would have added advantage of lengthening the period betwsen
rete requests. The procedurs, howsver, has no particular validity unless it
is the rate of return on the investment which is the crucial festure in the
rate regulatory process.

Whether financial requirements or rate of return and cost of money are
relied on in determining rates, the application of such measures must be pre~
ceded by the determination of what constitutes allowable expenses which are
properly chargeable to the utility consumer. If it is assumed that only those
expenses incurred by a utility which is operating as economically and efficient-
ly as possible are proper charges, then it is necessery for the commission to

evaluate, on a continuing basis, a utility's performsance in order to establish




fair rates. If a company is operating inefficiently, the cost of this
inefficiency should not be reflected in the rates paid by consumers.

If the commission is to discharge its responsibility with respect
to determining the efficiency and economy of company operations and as
a result of such determinations, allow or disallow expenses, it is going
to be accused of interfering with management and substituting its judgment
for management. The 6nly answer to such accusations is that the judgments
must be expert and informed. Since there is no market mechanism which
penalizes the inefficient utility producer, the commission must serve as

the market.

A Commission Program for Utility Regulation

The public utilities commission snd the administration of which it is
a part ars responsible for the formulation of a program or plan for utili-
ties regulation which takes into account the long and short-term objectives
of regulation, the means employed in accomplishing the desired ends, and the
effectiveness of the regulatory program. This program should be reviewed
and considered by both the exescutive and the legislature when decisions con=-
cerning the regulation of public utilities sre made.

Today the commission and its staff, by necessity live from case to case
without ever adequately and ccmprehensively reviewing their past and plane
ning their future regulatory program. The public interest is the commissionts
criterion in evaluating individuasl applications, but regulation to be effecw
tive, must represent mors than the deciding of individusl cases on the basis
of merit. A comprehensive regulsatory program nseds to include the full Spece
trum of regulatory activities from the recommendation of basic public policies

to the performance of routine edministrative reviews. It is in terms of such




a program that the legislsture and others msgy know what has been achieved
and what needs to be accomplished.

The program, which should be in writing, would specify the activities
in which the commission should indulge if it is to do an effective job of
protecting the public interest. The program should, of course, be revised
as required by new developments or completion of particular special projects.
The commission periodically should translate the program into a time-table
of commission and staff operations which would serve as a guide to the commis-
gion in scheduling the work it intends to perform in the near and more distant
future. Further, the program and schedules should serve as a basis for report-

ing and analyzing accomplishments and omissions.
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Appendix

REPLIES OF SELECTED STATE PUBLIC UTILITIES
COMMISSIONS TO QUESTIONS ABOUT THEIR
ORGANIZATION AND OPERATIONS™

During the course of the Legislative Reference Bureau's study of
the regulation of utilities by the Hawail Public Utilities Commission,
requests were suﬁmitted to four selected state regulatory agencies
soliciting information on their organization and operations. The four
agencies, which were selected because of their repu?&tion as outstanding
state regulatory bodies, are the California Public Utilities Commission,
the New York Public Service Commission, the Wisconsin Public Service
'Commission, and a fourth commission which prefers to remain anonymous.

The repliss of the commissions to the questions asked of them were
both well-~considered and thought-provoking. The assistance rendered by
these commissions is gratefully acknowledged. The bureau's questions
and the replies of the California, New York, and Wisconsin commissions

are presented in this appendix.

I, Commission Initiative

estion: Does the staff on its own or at the direction of the Com-
mission undertake studies or investigations of particular companies or
particular classes of utilities other than in response to a specific
company application or public complaint? If yes, what are some of the
typical subjects of such studies or investigations? Does such work con-
stitute a significant portion of the commission's total program? Do
stch studies or investigations frequently result in the Commissionts
issuing show-cause or compliancs type orders?

California: In answer to paragraph (1), you are informed that the
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Appendix (continued)

staff of this Commission, at the direction of the Commission, keeps the
objects of regulation by the Commission under constant surveillance and
is constantly making investigations and reporting to the Commission with
regard to both rates and service and any other matter subject to the
jurisdiction of the Commission. This constitutes a considerable part of
the function of the Commission. These investigations result, in many
instances, in the Commission issuing show-cause orders or other types of
compliance process.

New York: Aside from studies and reviews made informally in the
ordinary course of business, at the staff (i.e., bureau and section)
level on its own initiative, of particular companies and particular
classes of companies, the Commission also institutes formal proceedings
of both specific and general scope. Some of these proceedings, while
instituted "on motion of the Commission®, originate with an informsl com~-
plaint on the part of one or mors individuals or groups, which upon in-
formal investigation by the staff discloses violations or possible viola-
tions of the Public Service Law or service inadequacy. The consequence
of instituting the investigation on motion of the Commission, rather than

~upon complaint of an individual, is that in the former case the Commis-

sion staff assumes the burden of proof, i.e., of demonstrating the exist-
ence of the violations or inadequate conditions. Typical examples of
such cases are investigations into the adequacy of service of utility
companies or the propriety of the rates which they charge. Other investi-~
gations relate to the operating practices of motor carriers, particularly
as they involve the question of dormancy of operating rights. Another
type of proceeding is the investigation into the adequacy of railroad
gtation facilities and train service particularly where the company has
indicated its intention of discontinuing or reducing service. Investi-
gations as to the adequacy of railroad crossing protection are also com-
mon. FProceedings on motion of the Commission, while numerically small

in relation to the number of cases instituted on petition or application,
constitute a significant portion of our work and are also significant
from the substantive standpoint. These proceedings often result in
ordering specific improvements and compliance with directives. Proceed-
ings of a more general nature, affecting a class of utilities, are insti-
tuted from time to time, such as investigations for the purpose of de-
termining whether certain rules or regulations of general applicability
should be adopted.~ Occasionally also, we are directed by the Legislature
to investigate a particular situation, such as the one culminating in our
1959 report on the financial condition of the railroad industry.

Wisconsin: With reference to your first question, the staff reviews
earnings, revenues, and expenses of the various utilities. It prepares
annual statistical studies of various phases of utility operations. If
these studies reveal an apparent irregularity, inquiry is made to deter-
mine the causes. Occasionally these studies result in negotiated rate
reductions and improvements in operating efficiency through reductions
in operating costs.,
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Appendix (continued)

The staff also maintains a continuous record of utility property.
Consequently there 15 no need to make extensive inventories and ap-
praisals of utility property in rate and security cases to determine
whether the utility actually is operating the property represented by
the original cost reflected in its accountss I believe that Wisconsin
was a pioneer in adopting this practice.

IT. Routine Administrative Review of Utility Operations

Question: Does the staff, a3 a matter of course, inspect and review
the adequacy of service offered by and the efficiency of operations of
companies under its jurisdiction in a relatively detailed and systematic
manner? If yes, are such reviews usually made on a continuing basis or
at the time of a rate change application?

Californias The answer to the questions propounded in numbered
paragraph ?25 of your letter is "Yes.," These reviews are on a continuing
basis, as indicated in paragraph numbered (1) above.

New York: Most utilities are under order directing them to report
interruptions of service. Our operating bureaus receive and review these
~ reports, as well as complaints relating to service conditions, and keep
in close touch with the quality of service being rendered, In the omni-
bus field, the companies are required to maintain safety standards which
are imposed by a trained staff of inspectors in the field who regularly
inspect buses and issue certificates of inspection therefor. Our field
personnel are also engaged regularly and on a continuing basis in in-
specting and testing plant equipment for safety and adequacy.

Wisconsin: With reference to that part of the second question
which I have not answered in discussing the answer to your first guestion,
the Commission gstaff inspects snd reviews the adequacy of utility service
both upon complaint and its own initiative. Inspections in connection
with complaints received are given priority since the personnel available
for this activity does not permit simulianecus and continuous survey of
all the utilities. These inspections are not directly related to rate
cases but concern minimum standards for adequate service prescribed by
the Commission. We have found it better practice to separate questions
concerning reasonable rates from questions involving adequacy of service.
The adequacy of utility service is also reviewed in connection with Com-~
mission authorization for construction of additions to utility plants.

iIT. Role of the Staff in Peesentation of Cases

Question: Do the comrissicners generally consider the members of
the staff concerned with prasentation of a case before the commission as
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Appendix (continued)

a party to a contest or as an impartial source of objective information?

California: The policy of the Commission with regard to the ques-
tion propounded in numbered paragraph (3) is that the staff of the Com-
mission is charged with & positive duty to investigate and inquire into
any request made by a public utility for rate or other relief so as to
test the integrity of such request, This is accomplished by staff in-
vestigation, cross-examination of witnesses and the preparation of an
affirmative showing by the staff in opposition to the request of the
public utility, where the facts and circumstances warrant or require
such affirmative showing. The staff of the Commission is a part of
the Commission and, under the law of this State, has no separate exist-
ence apart from the Commission. The staff of the Commission assists
the Commission in its regulatory duties. Naturally enough, the approach
of the staff is objective, seeking to find out the truth and present it
to the Commission. The staff is charged with the duty of seeing to it
that a record is compiled in proceedings before the Commission with a
view to protection of the lawful interests of the public and to furnish
& basis for the determination of all lawful issues in the proceeding.

New York: The members of the staff of the Commission are public
employees charged with responsibilities under the New York Public Service

 Law to serve in the public interest. As such, the staff is not an

"interested party" in the usual sense of the word. Nevertheless, it is
not quite accurate to say that the staff is always an "impartial source
of objective information®. Its particular role in an individual pro-
ceeding depends on the nature of that proceeding. In a rate proceeding,
the staff appears as an active party. While its basic orientation is to
develop all of the facts and to highlight the issues upon which the Com-
mission may finally reach the proper results, it is entirely proper in
many instances for the staff to take a definite position on a contested
issues To that extent, opinion testimony of qualified staff personnel
may be offered in opposition to that of the company. The weight ulti-
mately to be given to opposing views is for the Commission to decide,
and in that regard the partiality or impartiality of the respective
witnesses would be a consideration. In many other proceedings, counsel
and his staff may appear in a completsly objective capacity.,

Wisconsin: With reference to your third question, we do not con-

"sider the staff as a party to a contested case. Instead we consider it

an expert and impartial source of objective information. In contested
cases, members of the staff often present testimony and are of course
subject to cross-examination.

IV. Separation of Commission from Staff

Question: Is there some feeling on the part of the regulated utility
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Appendix (continued)

companies that the relationship between the commissioners and their
staff is too clese, especially during consideration of a case after hear-
ings are completed? Are any special arrangements utilized or procedures
followed in order to provide some institutional separation during this
period?

California: In answer to numbered paragraph (4), you are informed
that there has been some complaint made by public utilities that the
internal relationship of the Commission may not fully protect the
interests of the utility. This Commission, many years ago, inaugurated
the staff counsel program in order to comply with the spirit of the
Morgzn case, decided by the Supreme Court of the United States. This
program provides for a staff counsel to head up the staff of the Com-
mission in proceedings filed with the Commission calculated to test the
integrity of the request made by a public utility in such a procesding.
This staff counsel acts in the capacity of an advocate, with the public
interest prominently in mind. The spirit underlying the staff counsel
program prohibits such a staff counsel or any member of the Commission
staff who participates in a proceeding before the Commission, either as
e witness or in some other advocacy capacity, from advising the Commission
or any member thereof or Examiner with regard to the decision in that
particular case in which he has participated in an advocacy capacity. It
will be seen that this Commission has taken all reasonable steps to sepa-
rate the internal functions and powers of the Commission as much as pos-
sible.

New York: While I must respectfully decline to offer any opinion
as to what may be the feelings on the part of the utilities with respect
to the relationship of the Commissioners and our staff, I may say that
there has not come to my attention any criticism of that relationship.
It must be borne in mind that most hearings are conducted by Examiners
and in these instances there is little or no function by the Commissioners
until the case has been finally reported to the Commission. We insist
upon an obJective report which will fairly apprise us of the differing
points of view, so that we may exercise our responsibility to determine
the issus. Should a report contain material omissions which may have
affected the end result, a party may petition for a rehearing or recon-
sideration upon such grounds. There are no statutory or procedural
inhibitions against contacts by the Commission and its staff subsequent
to the closing of hearings. Obviously, in resolving issues presented in
the Examinerts report, the Commission must be free to call upon the
technical advice of its staff in order to function most effectively.

Wisconsin: With reference to the fourth question, we do not know
of any substantial complaint that the Commission and staff operate too
closely in their work. We do not have any procedures attempting to
separate the staff from the Commission. Of course the Commission cannot
operate successfully without frequent conferences with its staff. I do




Appendix (continued)

not see any merit in attempting such a separation. Both Commission and
staff have the same objective which of course is assuring that utilities
furmish service at reasonable rates and more often than not, it seems
to me, they should find themselves in general agreement so far as the
public interest in any utility case is concerned.

lletters of Legislative Reference Bureau to Public
Utilities Commission, 3State of Califormia, Public
Service Commission, State of New York, and Public
Service Commission, State of Wisconsin, January 17,
1961; and letters of reply from Everett C. McKeage,
President, Public Utilities Commission, State of
California, Janvary 30, 1961; James A. Lundy, Chair-
man, Public Service Commnission, State of New Yourk,
January 30, 1961; and Leonard Bessman, Chairman,
Public Service Commission, State of Wisconsin,
January 31, 1961,






