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FOREWORD 

This study on whether Hawaii should enact a statutory 
definition of death was requested by Senate Resolution No. 432, 
S.D. 1, adoped in the 1976 Regular Session. The need for
legislative attention to this issue has arisen largely
because of the rapid advances in me�ical technology in the
recent past.

In the preparation of this report, the Bureau has 
received excellent cooperation from the professions and 
practitioners most directly involved in the question. To 
them, the Bureau acknowledges a sincere debt of gratitude. 
Special thanks go to the Hawaii Medical Association and 
Hawaii Neurological Society for their support, to Judge 
Shunichi Kimura and Cynthia Chi who made available to us the 
tapes concerning the Cameron case, and to the Hawaii Medical 
Library for the use of their technical materials. 

January 1977 

Samuel B. K. Chang 
Director 
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Chapter I 

INTRODUCTION 

During the Regular Session of 1976 of the Eighth 
Legislature of the State of Hawaii, the Senate adopted 
Senate Resolution No. 432, S.D. 1, which requested the 
Office of the Legislative Reference Bureau to undertake a 
study of the definition of death. This report is the 
result of the study conducted in fulfillment of that request. 

As a subject of legislation, as well as discussion, 
death has been addressed in many ways. Yet, because of the 
limits of man's knowledge and understanding of the processes 
of life and death, death in the past has primarily been 
reacted to, without regard to questioning the medical deter
mination of the time of the fact of its occurrence. The 
advent of modern medicine and development of extraordinary 
life sustaining techniques, which now in medical understanding 
maintain certain vital processes of a human body beyond the 
medical death of the person in the manner of mechanical 
functioning, require present reflection upon a previously 
non-existent problem. The preservation of life is undeniably 
a great and grave concern as well as interest of medicine 
and of the law, but it is the very mechanisms and techniques 
which provide the heretofore unattained levels of survival 
and recovery which give rise to the entanglement of legal 
and medical need and legal and medical questions about the 
determination of death. 

This report is concerned with the need for a definition 
of death, reviews some of the legal and medical background for, 
and ramifications of, a definition of death, and surveys 
existing statutes defining death. Consideration of the 
relative utility of particular statutory provisions, as well 
as definitions proposed in Hawaii and elsewhere, are undertaken, 
in view of the possibility of Hawaii enacting a definition 
of death. Lastly, recommendations resulting from considera
tion of the various factors and viewpoints are made, in 
response to the basic question of this study, "Should Hawaii 
adopt a definition of death?" 

While some of the impetus for declaring death at its 
earliest medically determinable point has arisen from the 
interests of organ transplantation, this report does not 
include emphasis upon organ transplantation and its role in 
the determination of death except as minimally necessary 
to impart maximum understanding of the issue of the definition 
of death. All persons who die are not organ donors, and the 
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TOWARDS A DEFINITION OF DEATH 

persuasive weight of the value of organ transplantation, if 
such exists, should not be a primary precipitating factor in 
deciding when human death occurs. There is no doubt that 
organ transplantation is of substantial value to society, 
and that it will continue to gain in value in the future. 
However it is not the intention of this discussion of the 
definition of death to balance the relative value of a 
potential organ donor against the relative value of a potential 
organ donee. It is acknowledged that organ transplantation 
appears to have been a factor in the development of some 
early criteria of brain function death, but similarly, it 
appears that a basic premise of the practice of medicine is 
that the preservation of each individual's life is of para
mount importance and that wherever possible, no life will be 
sacrificed or shortened for another. This premise must 
remain a viable concept within the law. 

SIGNIFICANT FINDINGS 

Based on discussions in this report, the following 
constitutes a summary of significant findings: 

The traditional standard of determining death, 
recognized by medicine and law, is inadequate to 
meet present medical and legal needs. 

Medical practice has exceeded the bounds of the 
traditional standard of death, while law, except 
through case law development, has not reflected 
the changes in medical practice. 

The brain function standard of death utilized in 
medical practice today requires specialists and 
highly sophisticated equipment which are not 
uniformly available. 

The traditional standard of determining death is 
the predominant method of determining death, as 
the brain death standard is utilized in only two 
per cent of all cases. 

Not all physicians are fully committed to the 
brain death standard although there appears to be 
general acceptance of that standard. 

The current lack of agreement between medical 
practice and law has resulted in some legal 
entanglements, some of which resulted in judicial 
recognition of and acquiescence in the brain death 
standard. 
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Since 1970, fifteen states have statutorily 
recognized the brain function standard of death, 
but not in any uniform manner. 

Existence of statutes guarantees neither decrease 
nor increase of litigation, and will not prevent 
litigation. 

The Alice Cameron case involves the definition of 
death; the Karen Ann Quinlan case does not. 

The courts can be regarded as one mode of legally 
recognizing the brain function standard of death, 
in the absence of statutory enactment. 

Only legislative action can assure a uniform law. 

RECOMMENDATION 

The Bureau recommends that the State of Hawaii enact a 
statutory definition of death, the recommended text of which 
is set forth as Exhibit 1 in Chapter VIII. 
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Chapter II 

MATTERS OF LIFE AND DEATH: 
KAREN QUINLAN AND ALICE CAMERON 

The relevance of a detinition of death, or any need for 
such a definition is perhaps made most understandable when 
viewed in the light of well-publicized death issues. The 
two most well-publicized death issues in this State are 
probably the circumstances surrounding the death of Alice 
Cameron and the life of Karen Ann Quinlan. The usefulness 
of reviewing in some depth the facts of the two cases primarily 
revolves around the necessity to clarify the definition of 
death as an issue, and its clear distinction from the separate 
issue of euthanasia. 

The definition of death appears to be an attempt to 
determine at as nearly accurate a point in time as possible, 
the moment of death, or more precisely as discussions else
where in this report point out, the point at which a human 
body has progressed in the process of death when realistic 
medical assessment of condition is a finding of death. The 
statutory definition of death therefore can be viewed as a 
legal recognition of the medical determination of death. 
Actual medical death will already have occurred prior 
to the application of the definition of death. Euthanasia, 
on the other hand, appears to be a legal process which would 
allow some action, nonaction, or other acquiescence (depending 
upon the actual language) while a person is still medically 
alive. The basic difference between a definition of death 
as discussed in this report and euthanasia is thus primarily 
one of timing, in that the definition of death involves 
action following the determination of medical death while 
euthanasia involves some sort of action or nonaction before 
medical death. 

The Cameron and Quinlan cases are cases which show the 
many facets of both issues, and by contrast, also show the 
vast differences between them. 

KAREN ANN QUINLAN
1 

On the night of April 15, 1975, Karen Ann Quinlan entered 
a coma from which, as of this writing, she still has not 
emerged. It has be�n speculated that her condition was the 
result of a lethal combination of tranquillizers and alcohol. 
Blood and urine tests performed showed quinine, aspirin, and 
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barbiturate in normal levels, with traces of Valium and 
Librium. The cause of her unconsciousness and the precise 
location of damage, however, has not been established with 
certainty. The effect of this uncertainty upon the physicians 
who have dealt with Karen Ann Quinlan has been that their 
ability to predict whether or not she will ever regain 
cognitive function has been severely or perhaps totally 
hampered. Thus, reliable assessment of the probability of 
her recovery is extremely uncertain. 

Karen apparently had stopped breathing twice prior to 
her admission to the hospital, but she was revived on both 
occasions, once by mouth-to-mouth resuscitation and once 
by a police respirator. It is believed that anoxia, an 
insufficient supply of oxygen in the bloodstream, resulted 
from the cessation of breathing, and that brain damage was 
the ultimate result. Karen's breathing was artificially 
maintained from the time of her admission into the hospital 
on April 15, 1975 for over a year until May 22, 1976. During 
this time, the respirator was removed from Karen only for 
brief periods of time when an attempt was made to wean her 
from the respirator just prior to May 22, 1976. Karen's 
condition and the use of the respirator necessitated vigilant 
medical treatment, which included feedings through a naso
gastric tube and regular administration of antibiotics to 
minimize the constant threat of infection in view of Karen's 
physical vulnerability. 

There was and continues to be no time during which 
Karen's condition has ever met the requirements of nor 
corresponded to any medical definition of brain function 
death or irreversi'ole coma, nor the traditional measure of 
circulatory-respiratory death. EEG tracings made have 
always shown brain rhythm, and the tracings have never been 
"flat" as is generally required for a finding of brain 
function death. There is physical reflex action to painful 
stimuli.· Her pupils react to bright light, and thus are not 
dilated as also is generally required for a determination of 
death. These facts continue to be true but there also has 
been neither change nor improvement in her condition, which 
has been described as a persistent vegetative state. The 
possibility of her return to cognitive functioning is viewed 
as remote. 

The reasons for the uncertainty surrounding Karen's 
condition are basically the present limitations in medical 
knowledge. One commentator felt that the dilemma surrounding 
Karen Ann Quinlan's situation was due to medical "failure to 
distinguish heretofore between the different parts of the 
brain and their functions".2 The same commentator felt "that
Karen Quinlan is indeed dead, because her cortex is dead". 3
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TOWARDS A DEFINITION OF DEATH 

With regard to Karen's EEG results, he stated that: 

Cellular activity with electrical output 
from the brain-stem represents the same type 
of vegetative life that could be assigned 
to hair cells or heart cells that might be 
maintained artificially.4 

Thus, that commentator may be reaching even further beyond 
existing proposed medical criteria of death by isolating the 
function of one part of the brain from all the other parts 
of the brain and attributing death to the failure of function 
of one part of the brain, the cortex. The readings on the 
EEG, then, are reflections of an electrical function rather 
than of a life function under that type of death criteria. 
It is in t�view that the question of the definition of 
death is involved in the Karen Ann Quinlan case, but note 
the question found here may not relate to relatively common 
use of medical criteria. Because there is no virtual fulfillment 
of ordinarily utilized brain function or other death criteria, 
however, the definition of death question under discussion 
is not one which necessarily arises in discussion of the 
Quinlan case. 

Karen Ann Quinlan's attending physicians, Doctors Robert J. 
Morse and Arshad Javed, believed that if Karen were removed 
from the respirator, she would die. Mr. and Mrs. Joseph 
Quinlan, Karen's parents, on July 31, 1975, executed a 
release authorizing Doctor Morse "to discontinue all extra
ordinary measures, including the use of a respirator" with 
regard to their daughter, despairing that she would never 
recover. Doctor Morse refused to comply with that release 
on the basis of his belief that such an action would con
stitute a departure from customary standards of medical 
practice. Hawaii physicians questioned in interviews on 
this point tend to concur with Doctor Morse's conclusion and 
feel that his refusal was proper, in view of the fact that 
Karen's initial medical history was absent and unknown, and 
in addition, that her condition did not correspond to any 
medical definition of death. The Quinlan case, then, appears 
not to be one involving the definition of death, but one 
which deals with the treatment decisions relating to a 
patient about whom there is substantial medical agreement 
and opinion that the patient is medically alive, albeit with 
negligible or no hope of recovery. Thus, the ultimate 
central question in the Quinlan case was whether or not 
Karen Ann Quinlan should be allowed to continue her life 
free of extraordinary support and treatments, even if that 
life would mean immediate or at least, imminent death. 
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MATTERS OF LIFE AND DEATH 

There have been opinions expressed on the effect of the 
release executed by the Quinlans on the attending physician, 
with one conjecture being that the existence of the release 
document increased rather than decreased Doctor Morse's 
anxiety about the possibility of a law suit.5 The Quinlan 
action in executing the release, thus bringing the treatment 
of Karen out of the area of unspoken understanding between 
the family and the physician, may have been an unusual step. 
Whether or not the decisions made by Doctor Morse would have 
been different without the release, is of course, impossible 
to conjecture in retrospect, particularly in view of the 
medical reality of Karen's condition, that is, that Karen 
was indeed medically alive, although in a vegetative state. 

Following Doctor Morse's refusal to discontinue the use 
of the respirator, Joseph Quinlan brought legal action 
seeking to be appointed as her guardian and to receive 
express legal authorization to discontinue the use of the 
respirator. Mr. Quinlan also sought an injunction to prevent 
the county prosecutor, the attending physicians, and the 
hospital from interfering with this authorization, and to 
enjoin the prosecutor from charging him with homicide in a 
criminal action. 

Mr. Quinlan's original assertion was that Karen was 
legally and medically dead, but this position was revised 
prior to the trial, apparently when it became clear that 
none of the expert witnesses would testify that Karen was 
medically dead. The bases for his claim for equitable 
relief from the court involved a number of novel arguments: 

(1) Under the doctrine of parens patriae, the Equity
Court, the protector and general guardian of all
persons under disability, may intervene and allow
Karen to die a natural death "in her best interests".

(2) Karen enjoys a constitutional right of privacy
which her family may assert in her behalf. The
right, moreover, encompasses the right to ter
minate the use of extraordinary medical measures.
The "right of privacy" concept was borrowed from
several decisions of the United States Supreme
Court involving contraception (Griswold v. Connecticut6

and Eisenstadt v. Baird),7 abortion (Roe v. Wade)B
and possession of obscene films for private viewing
(Stanley v. Georgia).9

(3) Continuance of extraordinary means is not required
by the Roman Catholic faith which Karen followed,
and therefore, the continuance of use of the
respirator would unconstitutionally interfere with
the free exercise of religion.
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TOWARDS A DEFINITION OF DEATH 

(4) Continuance of extraordinary means in Karen's
treatment would constitute unconstitutionally cruel
and unusual punishment.

Joseph Quinlan's petition which included the above 
points, was denied by Judge Muir of the New Jersey Superior 
Court. In reaching this decision on the petition, Judge 
Muir found the third and fourth arguments above unpersuasive. 
The judge found that the Roman Catholic faith does not 
require continuance of the use of the respirator, but also 
that it neither requires its discontinuance. On this basis, 
a refusal to grant Joseph Quinlan's request was not viewed 
by Judge Muir as interfering with religious belief or the 
free exercise of religion. It was also stated that the 
State's interest in the preservation of life is of such a 
high level that state intervention into religious practices, 
if necessary, would be permissible to preserve life. 
Further, the Judge found that the constitutional prohibition 
of cruel and unusual punishment is inapplicable to a situation 
involving medical treatment which is generally intended to 
sustain life, and in any event, that the Eighth Amendment 
applies only to criminal sanctions, which clearly were not 
involved in Karen's case. 

The judge decided that the question of whether or not 
the use of the respirator should be discontinued was a 
medical question, and because Doctor Morse made a medical 
decision in refusing to discontinue the use of the respirator, 
the court did not have the authority to compel the physician 
to change that decision. The finding that Karen was legally 
and medically alive meant, moreover, that discontinuance of 
the use of the respirator would amount to homicide. 

F-inally, Judge Muir found that while a mature, competent
adult may refuse medical treatment for himself, there is no 
constitutional right to die deriving from a constitutional 
right to privacy, which a parent may assert on behalf of a 
mature but incompetent child. Karen had been represented by 
a guardian of her person for the purposes of the legal pro
ceedings, because Judge Muir felt that the Quinlans were 
unable to make disinterested decisions about their daughter 1 s 
medical treatment. The court-appointed guardian acted 
in that capacity throughout the proceedings as Karen's 
guardian. 

There has been speculation about the ability of the 
law to respond to such a �ituation. The decision of the 
trial court in the Karen Quinlan case, it has been suggested, 
was based on the concept that the artificial maintenance 
machinery supported life, and under �he law, the trial judge 
had no flexibility in reachjng a contrary decision.10 
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Joseph Quinlan appealed Judge Muir's decision to the 
New Jersey Supreme Court, which reversed Judge Muir. The 
New Jersey Supreme Court disagreed with Judge Muir's finding 
that the withdrawal of the respirator is a purely medical 
decision: 

Such notions as to the distribution of responsi
bility, heretofore generally entertained, should 
however neither impede this Court in deciding matters 
clearly justiciable nor preclude a re-examination by 
the Court as to underlying human values and rights. 
Determinations as to these must, in the ultimate, be 
responsive not only to the concepts of medicine but 
also to the common moral judgment of the community at 
large. In the latter respect the Court has a non
delegable judicial responsibility. 11

Although Karen was alive, the New Jersey Supreme Court 
regarded the quality of life as the focal point of its 
decision: 

The prognosis as to the reasonable possibility of 
return to cognitive and. sapient life, as distinguished 
from the forced continuance of ... biological vegetative 
existence. 1 2

This distinction is similar to the distinction made by 
Pope Pius XII in his allocutio,13 and by Bishop Casey in the 
amicus brief filed in the Quinlan case on behalf of the New 
Jersey Catholic Conference.14 The Court, however, disclaimed 
any reliance upon the "Catholic view" as precedent for the 
civil law.15 

Of the many considerations given the matter, it appears 
that the Court was ultimately convinced by the right of 
privacy argument which was offered by Joseph Quinlan: 

We think that the State's interest contra weakens 
and the individual's right to privacy grows as the 
degree of bodily invasion increases and the prognosis 
dims.16 

Karen's guardianship was transferred to Joseph Quinlan 
as a result of the New Jersey Supreme Court's decision on 
the matter, which also allowed Mr. Quinlan to assert a right 
of privacy on Karen's behalf under the peculiar circum
stances of the case: "Manifestly, he has standing to 
assert his daughter's constitutional rights, she being 
incompetent to do so.1117 It appears that the Court presumes 
that Karen, if momentarily lucid, would choose to have the 
use of the respirator discontinued, in view of the irreversibility 
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of her condition. There would be no liability for homicide 
because Karen's death would be due to natural causes; again, 
this point is similar to the position taken by Pope Pius XII. 
Even if the act were homicide, it would be a "lawful" homicide
pursuant to a right of privacy.18 

The decision of whether to discontinue the respirator 
was left to the guardian and the family of Karen Ann Quinlan, 
and the attending physicians. The Court required that a 
hospital ethics committee confirm the decision, although the 
Court did not describe the membership of such a committee. 
The Court went further and encouraged the use of this type 
of procedure for use in other instances of terminal condi
tions, even when the �atient is not permanently comatose.19
A court decision woul not be required in these cases.20 

In one sense� therefore, the Court has delegated its res
ponsibility in future cases, or has determined that decisions 
regarding terminally ill patients should be left to the 
patients, their families, their physicians, and hospital 
ethics committees. 

Following the decision of the New Jersey Supreme Court, 
on May 22, 1976 Karen was taken off the respirator, and on 
June 9, 1976, she was moved from Saint Clare's Hospital, 
where she was confined in an intensive care unit, to a 
nursing home. Despite the earlier claims of physicians, the 
withdrawal of the respirator did not bring on immediate 
death. Re�orts since the discontinuance of the use of the 
respirator state that Karen continues to be fed through a 
nasal-gastro tube and also continues to receive antibiotics 
regularly. Nursing home officials and her family, apparently, 
however, have essentially agreed on a course of passive 
euthanasia, in that it appears she will not receive any 
extraordinary medical treatment or resume the use of a 
respirator in the event of medical crisis.21 

ALICE CAMERON
22 

Alice Cameron was admitted to the emergency room of Hilo 
Hospital on November 12, 1975 where she had been taken by 
the Hawaii County Fire Department rescue squad. The first 
physician to examine her there found her "blue" and not 
breathing. She did not have a palpable pulse, and EKG 
monitoring produced a flat line. The rescue squad personnel 
related their contact with Alice Cameron, and explained that 
upon their arrival at Alice's home, she was already cyanotic 
(exhibiting bluish discoloration of the skin due to insufficient 
supply of oxygen in the bloodstream). There was a detectable 
pulse, although it was weak. The rescue squad did not 
estimate the length of time Alice had been unconscious 
before they began resuscitation efforts. They did, however, 
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indicate that another person and her son had attempted to 
revive her with water before the rescue squad had arrived. 

The emergency room physician immediately began cardio
pulmonary resuscitation. Alice's heart started to beat and 
weak attempts at spontaneous respiration were noted. One 
Hilo physician in a personal interview speculated that at 
that point, it was already too late to attempt to revive 
her. However due to the on-set of her condition, the lack of 
knowledge on the part of any physician with regard to the 
cicumstances leading to her collapse, the possibility of 
r�mediable drug overdose, and her youth, it appears medically 
logical to have attempted resuscitation at that point. 

From the time of her admission into Hilo Hospital until 
the time she was pronounced dead, her attending physician, 
Doctor Walker, found no sign of brain life. Alice could not 
breathe without the assistance of the respirator. There were 
heartbeat and random decerebrate movements, which doctors 
later testified would persist even when the brain is dead. 
Although Alice Cameron's condition did not meet the Harvard 
criteria of "irreversible coma", 23 which rules out even 
random decerebrate movements and requires death of the 
entire central nervous system, testimony indicated that the 
Ha.rvard criteria, though widely known, is currently outmoded. 

There appear to be several reasons for the highly 
atypical regard with which the Cameron case is held, in 
terms of publicity and legal action. Among these may be: 

(1) The coma was allegedly produced by Alice swallow
ing cocaine encased in five condoms, one inside
the other, and which ruptured in her stomach and
released a fatal dose into her system. She
apparently had been under police observation for a
considerable period of time for suspicion of drug
smuggling.

(2) Since Alice Cameron was being considered as a
potential organ donor, it became necessary to have
an impartial inquiry to establish the fact of
death.

(3) Alice Cameron had no family in the Hilo area to
look after her interests and to consult with
physicians. • 

(4) There was apparent disagreement among physicians
as to her condition.
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Three days following her admission to Hilo Hospital, on 
November 15, Hawaii County Deputy Prosecuting Attorney 
Andrew Wilson was notified by the police that Alice had been 
admitted to the hospital on a case of possible drug overdose. 
The police wanted to know whether there was probable cause 
sufficient for issuance of a warrant to search her residence. 
Deputy Prosecutor Wilson contacted Doctor Walker for information 
on the question of probable cause, and was told that Alice 
Cameron would undergo an electroencephalogram test on 
November 20 to determine whether there was any brain activity. 
Further, if there was no finding of brain activity, Alice 
would be operated on to remove her kidneys and thereafter 
would be disconnected from the respirator and declared 
dead. 

Alice Cameron's mother had �iven lawful consent under
the Uniform Anatomical Gifts Act 4 for the removal of the 
organs, but Andrew Wilson was concerned that the pronounce
ment of death be made before and not after the respirator 
was disc6ntinued. Wilson therefore petitioned the court for 
the appointment of a guardian ad litem for Alice, and the 
guardian ad litem in turn applied for a temporary restraining 
order to prevent the operation until after a hearing to 
determine the issue of death. 

Apparently, the impending kidney removal surgery created 
misgivings on the parts of some individuals in addition to 
the deputy prosecuting attorney. Reportedly, there was lack 
of concurrence by some physicians and nurses as to the issue 
of whether Alice was in fact dead, and who did not want the 
operation to take place. Three persons interviewed indicated 
that the Cameron case created hostility which the litigation 
brought to the surface. The lack of unanimity among the 
physicians on the brain death standard, as well as the 
conviction on the part of the deputy prosecutor and presiding 
Judge Kimura that death should be a community decision, 
contributed to the necessity for a legal hearing on the 
question. 

Doctor Walker pronounced Alice dead on November 21, 
1975, but the respirator was not removed for another three 
days until after the hearing was completed. The court 
hearing began on November 21. 

Testimony states that several tests had been performed, 
with negative results: 

(1) A serial clinical examination performed by Doctor
Walker in consultation with seven other physicians
and a second clinical examination conducted independently
by Doctor Nicholson, a neurosurgeon from Honolulu.
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There was some disagreement regarding the inter
pretation of the clinical examination results. 
One physician felt that because of her reflex 
responses, her brain was not dead. That is, her 
lower brain areas were still functioning, necessi
tating a conclusion that Alice was not dead according 
to the brain death criteria. The general consensus 
among other physicians examining Alice is that the 
reflex action was such that it was of no significance. 

(2) An isotopic study of blood circulation to the
brain which showed an abnormally slow rate of
reaction.

(3) An apnea test during which Alice was observed for
over three minutes for any signs of respiration
without support or oxygen.

(4) Intravenous injection of atropine which did not
produce an increase in heart rate.

(5) Two serial EEG tests performed over twenty-four
hours apart and interpreted as "flat".

(6) A toxicological test for barbiturate presence
which may produce death-like symptoms such as flat
EEG. The test results were received by telephone
on November 22.

It does not appear that at the time of the hearing that 
the physicians knew with certainty whether or not Alice 
Cameron had swallowed cocaine. The exact cause of her 
condition, however, was not imperative in view of the negative 
results of the tests conducted. That is, whether the state 
of coma was due to ingestion of cocaine, and whether the 
substance was a depressant or a stimulant, Alice did suffer 
from heart failure and consequently, death. One physician 
at the trial stated that cocaine was a stimulant to the 
heart that increases excitability of the heart beat, such 
that the heart does not beat rhythmically as a heart "pump" 
and further, when the heart is not an effective pumping 
mechanism, circulation fails and the body cells begin to 
die.25 It is unlikely, further, that had Alice ingested
cocaine, that it would have been detectable in laboratory 
tests for it would have most likely been metabolized long 
before then. 

There was general consensus among the testifying physicians 
that it was the responsibility of the attending or primary 
physician to pronounce death. As indicated above, all but 
two would have declared her dead. However, all but one of 
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the eight consulting physicians agreed that Doctor Walker's 
diagnosis of brain death was correct. However, one physician 
who agreed with the diagnosis of brain death hesitated when 
asked, "Would you sign the death certificate?" Doctor 
Mitchel testified, "I don't know what I would do; I'd have 
to think, and search, and ponder, and review my moral standards 
and my philosophical beliefs." 

In making his decision, Judge Kimura set forth the 
following as a standard for the interpretation of the Uniform 
Anatomical Gifts Act: 26

The usual and customary standard of medical practice in 

the State of Hawaii is the standard to be used by the 

treating physician in determining when Alice Cameron 
died. 27 

Judge Kimura concluded that Doctor Walker had indeed met 
that standard and that Alice Cameron was dead. The judge 
did not rule directly that she was dead, but rather that 
Doctor Walker had made a legally acceptable determination of 
the time of death. (The order may be reviewed at Appendix H.) 

This standard set and relied upon by Judge Kimura 
appears somewhak more specific than the Uniform Anatomical 
Gifts Act28 itself provides, for the Act appears to leave 
the determination to the individual judgment of the attending 
physician. Thus, despite the fact that there is no neurologist 
or neurosurgeon permanently practicing in Hilo, the Hilo 
medical community was required to have the participation of 
consulting neurospecialists from Honolulu and was required 
to accept the standard of brain-death adhered to by those 
same neurospecialists. 

Thereafter, the respirator was disconnected and Alice 
Cameron was dead. For unrelated reasons, no organ transplant 
was made. 

IN RETROSPECT 

In retrospect, the medical and legal distinctions 
between the Quinlan and Cameron cases are, as seen, many. 
The basic issue addressed by the individual cases is the 
question of death, yet one is tied to the question of the 
quality of life as determining whether or not there is life, 
and the other more closely revolves around the use of generally 
medically recognized criteria of determining the occurrence 
of death as well as interpretation of the Uniform Anatomical 
Gifts Act. 
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Regardless of any determination regarding the quality of 
Karen Quinlan's life, medical measurement showed she was 
alive, for the electroencephalogram indicated that her 
brain was giving out electrical impulses, satisfying the 
brain function criteria of life.29

Thus the cases are clearly distinguishable on medical 
grounds, for death was generally said to have occurred by 
most of the physicians involved in the Cameron case, and 
conversely, death was generally said not to have occurred by 
the physicians in the Quinlan case. This important distinguishing 
characteristic is the difference between euthanasia and the 
definition of death. Pertinent observations which may be 
made in retrospect relate to the ramifications of the judicial 
decisions pronounced in the two cases. 

Legally, as one might expect, the Cameron case has 
substantial persuasive impact in Hawaii simply because it 
involved a case which occurred in Hawaii. There have been 
similar cases elsewhere, thus the matter is not one 
addressed by the courts for the first time.JO The Quinlan 
case, however, has been said to have a greater impact medically 
in the determination of death in Hawaii, a reflection of the 
acceptance of the concept of brain death by appropriate 
medical specialties in Hawaii. Medically, the opinion has 
been offered that the Cameron case had had very little 
effect on procedures followed and standards used in Hawaii. 

Therefore the decision in the Cameron case may be an 
accurate reflection of current medical practice of physicians 
knowledgeable in the brain function criteria of death in 
Hawaii and the acquiescence in that practice by the law. 

While the Cameron case was much simpler than the Quinlan 
case because the decision medically and legally to be made 
was relatively clear-cut, the existence of the case does not 
clearly confirm or deny a need for a definition of death in 
Hawaii. The anatomical gifts statute was construed by the 
court, and not the total void of the statutes with regard to 
any definition of death. 

The consensus of those individuals involved in the 
Cameron case who favor taking the determination of death out 
of the exclusive control of physicians are generally in 
favor of a statutory definition. Moreover, judicial hearings, 
it is felt. are too cumbersome and may lead to uneven results. 
A number of persons interviewed mentioned the inability of a 
patient's relatives to actively participate in the decision
making process, because of grief or feelings of guilt. 
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What, then, is the precedential value of the Cameron 
case? The decision reached in the case by Judge Kimura is a 
state circuit court decision not binding on other circuits 
within the State. In a personal interview during the summer 
of 1976, the Judge indicated that his opinion in the Cameron 
case was drawn as narrowly as possible on the facts of a 
highly unusual case. It is interesting to note this approach 
in contrast to the New Jersey Supreme Court opinion which 
generalized the application of its decision to a wide variety 
of extreme cases. This, of course, in no way negates the 
utility of the Cameron case, for it does exhibit several 
important factors: 

(1) Some procedures and current practices of physicians
in Hawaii;

(2) The ability of the legal system to respond to the
litigation absent a statutory definition of death;

(3) The differences of professional opinion among health
professionals;

(4) The difference in availability of specialist
services between Hilo and Honolulu;

(5) The conscious review and weighing of philosophical
beliefs of physicians in the face of a serious
medical decision;

(6) The inability of the medical system to solve the
dilemma of divergent medical opinions in the absence
of family, statutes, or case law;

(7) The dynamic nature of medicine in terms of changing
and ever-advancing techniques as well as present
limitations of medical science;

(8) The variance in standards of practice between
different communities;

(9) The fact that a definition of death in the statutes
may or may not have served to avoid the necessity
of going to court; and

(10) The awesomeness of the determination of death in
human understanding.

Another perhaps more instructive point in viewing the 
value of the case is the apparent danger of writing into a 
statute or judicial opinion or statutory definition the 
operational criteria or specific medical and technical tests 
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for determining death. As above stated, there was testimony 
that the Harvard criteria, formulated just nine years a�o,
are today unnecessarily thorough and already outdated. 3 

A possible result of the Cameron decision may be that future 
legal cases may require the performance of all the tests 
performed, since the total results formed the evidentiary 
base of the court's decision. Yet, in consideration of the 
numbers of physicians called upon for consultation and the 
number and variety of tests performed in the Cameron case, 
it may be reasonable to conclude that these consultations 
and tests (even the Harvard criteria does not require an 
isotopic study of blood circulation to the brain) surpasses 
what is normally done with brain-dead patients in the State 
of Hawaii when there is no litigation. 
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Chapter III 

MEDICAL ASPECTS 

GENERAL BACKGROUND 

HISTORIC VIEWS OF BODY FUNCTION REGULATION 

A historical review of death shows that indications of 
the belief that the heart and blood were viewed as primary 
controllers of body functions go back to prehistoric 
times, and has been variously reiterated since then: 

In prehistoric cave paintings of cattle and wild 
beasts, the heart was sketched in the center of the 
figure with a lifeline leading to the exterior through 
the mouth. IT]he Edwin Smith Surgical Papyrus, dating 
from 3000 to 2500 B.C., ... acknowledged the heart as the 
center of a system of distributory vessels, ... Ibut 
without any] concept of circulation. 

* * * 

Hippocrates regarded the brain as the central 
organ of reason, thought, emotion, sensation, terrors, 
and dreams. The heart remained the supreme organ of 
reason, however, the brain relying upon the air passing 
through the nose for its integrity. His concepts were 
nevertheless important since they elevated the brain to 
a neurophysiological role. From Galen through Vesalius, 
Thomas Willis, Sigmund Freud, and Sir Charles Sherrington, 
the role of the central nervous system in re�ulating
the body's economy has slowly come to light. 

Thus hist0rically, backwards in time, the heart has received 
much more emphasis and has had more significance attached to it 
than has the brain. It has been suggested that this may be 
due to the comparative accessibility of the two organs, and 
primarily, the fact that without sophisticated techniques 
such as those only relatively recently developed, "the 
nervous system is anatomically inaccessible to experimental 
manipulation."� 

Nineteenth century writings include indications of the 
then espoused pre-eminence of the heart in the physical 
function of the body. Death was said by one writer to be 
absolutely proven if there is a passage of five minutes 
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THE DEFINITION OF DEATH UNDER THE LAW 

Timing factors of the variations vis a vis the medical 
determinations to be made provide a subtle but interesting 
contrast. The first variation provides that the medical 
conclusion be reached during resuscitative or maintenance 
efforts, while the second provides that the conclusion be 
reached after such efforts. (The third variation is silent 
on the point.) Thus, in the second variation, there may be 
a point at which during resuscitative or maintenance efforts 
the decision to stop the efforts is made, following which a 
second decision is made that there will be no resumption of 
such efforts, i.e., that further attempts have no reasonable 
possibility of restoring spontaneous brain function. The 
first variation, on the other hand, does not allow dis
continuance of resuscitative or maintenance efforts until 
after a medical conclusion has been reached that further 
efforts will not succeed. This may or may not be a signi
ficant difference, for it may be similar to the question of 
whether, following a medical determination of death the 
legal pronouncement of death should precede or follow the 
surgical removal of organs for transplantation purposes, 
since the fact of death has at that point already been 
medically determined. 

A further difference between the variations is the use 
of brain function as the measurable vital function forming 
the base of the operation of two of the variations, while 
the third variation refers to spontaneous brain and respiratory 
functions and the patient's medical record. The third 
variation thus incorporates brain death and traditional 
death measures into law and introduces the statutorily novel 
consideration of the medical record of the patient. This 
is an example of providing for individual factors by statutory 
mandate, eliminating the possibility of an across-the-board 
blind application of a statutory standard. This is not 
meant to imply, however, that physicians in practice do not 
consider the individual aspects of their cases, for the 
contrary is very much apparent in interviews with Hawaii 
physicians. Of significance, in addition, is the inclusion 
of the individuality factor as a necessary medical practice, 
for this increases the level of specificity of the statute. 
It is noteworthy to emphasize that the individuality factor 
is confined to the patient's medical record, and does not 
include consideration of any other party or record, whether 
it be the family, friends, religion, a potential organ 
transplant donee's need for a viable organ financial, or 
any other discernible factor. The mention in some statutes 
of exclusion of persons who have in some manner ingested 
drugs which produce brain-death type symptoms (discussed 
elsewhere) achieves parallel consideration of "other" factors 
in the application of a brain death criterion. Those provi
sions are generally restricted to the every specific issue 
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of drugs and are motivated by the fallibility of medical 
determination of brain death in the presence of drug-induced 
coma. A medical record can include a drug coma but also can 
include other factors. The common factor running through 
the three variations under discussion here is that the 
absence of some level of brain activity provides the basis 
for the formation of a medical conclusion regarding the 
utility or futility of further resuscitative or supportive 
maintenance efforts. 

Another factor which may be distinguished between the 
three variations is the particular medical conclusion which 
must be reached in order to satisfy the statutory require-
ments in the determination of death. The first and third 
variations mentioned above require a finding that further 
resuscitative or maintenance efforts would not be successful 
(would not succeed). This provision gives rise to a particularly 
pertinent question, relating to the quality of the success 
which is contemp,lated by the statute. The measure "successful" 
does not stipulate the level of recovery which must be 
achieved in order to qualify for a medical conclusion which 
would not put the statute into operation. As discussions 
elsewhere indicate, since death may be a gradual and fragmen-
ted process, rather than a single and always identifiable 
event (in view of current medical knowledge) it may be 
possible that partial recovery can be secured without restoring 
the patient to full cognitive functioning. The ambiguity 
of the provision therefore, may create rather than inhibit, 
confusion and conflict. Assuming that the term "successful" 
implies and therefore means success in rendering full recovery, 
then the provision would be more palatable in terms of 
statutory construction. However, it is just as conceivable 
that a finding of the securing of recovery to a point of 
minimal functioning can be regarded as "successful" by a 
court, which without more specific guidelines for the measure 
of "success", may be reluctant to draw the success line very 
far from traditional death measures. The courts must rely 
upon the medical profession for its expertise in medical 
matters, which knowledge and information is translated into 
legal measures for judicial purposes. A statute which 
creates the specter of various medical measures and con
clusions of "success" may detract from the utility of the 
statute. 

The second variation addresses itself to reasonable 
possibility of restoring spontaneous brain func�ion, which 
appears to be less ambiguous and a more likely conclusion to 
address, in consideration of the lack of perfect knowledge 
about the parameters of life and death of the human organism. 
This standard, which a physician would apply, similar to the 
first variation, relies upon significant levels of pro
fessional judgment and discretion, again factors which perhaps 
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are not clearly statutorily enunciated. "Reasonable possibility 
of restoring spontaneous brain function" appears to be a 
more precisely legally as well as medically measurable 
achievement than mere "success", for it includes two variables, 
possibility and the physiological goal to be met. Argument 
may be made that spontaneous brain function is ambiguous in 
view of the fact that there are different levels of brain 
function, those controlling higher functions, and those 
controlling lower functions. Yet in terms of the specificity 
of the achieved level of functioning to be measured, it 
nevertheless does provide more specific guidelines than the 
first and third variations. 

The third variation is the only variation which speci
fically mentions the continuance of artificial support 
or maintenance as a decision to be made by the physician, and 
which also classifies the decision as an opinion. Although 
unspecified, it is probably implicit in the nature of the 
decisions to be made in the first and second variations that 
it is a physician who is intended to make the required 
determination of futility of continuance or resumption of 
resuscitative or maintenance efforts. 

Of the five states which tie the determination of 
brain death to resuscitative and maintenance efforts in the 
form of the three variations mentioned above, only one 
includes any limitation on the provision. Oklahoma's provi
sion stipulates that ordinary standards of medical practice 
constitute the definitive parameter for an acceptable deter
mination of the discontinuance of resuscitative and maintenance 
efforts. It is conceivable that a court would construe the 
other statutes to require adherence to similar standards of 
medical practice, but that is conjecture, for in the absence 
of statutory stipulation, a court may be free to select 
whichever standard of medical practice is to be followed, 
or, perhaps, may decide that no particular standard need be 
followed in physician decisions and actions under the statute. 
In this event, though perhaps unlikely, the sequence of 
required actions and decision-making may be more pertinent 
than not. 

Whether or not medical science and practice have reached 
operational levels to cause the differences between the 
variations to be highly significant is not clear. It is 
clear, however, that in light of the continually growing 
body of knowledge of medicine, the variations may be regarded 
as substantially different from one another if not already 
so. 
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STANDARDS OF MEDICAL PRACTICE 

The interpretation of a brain function determination of 
death under the statutes could lead to a variety of conclu
sions, in terms of the precise medical procedures and tests 
which must be satisfied in reaching a medical conclusion. 
As evident in Appendix J, there are various criteria for 
determining death utilizing the brain function standard 
of death. These various criteria require different medical 
protocols. For example for electroencephalographic measures, 
details of the duration of the tests, and of the period of time 
required between tracings vary between the criteria. The 
question thus arises as to the particular tests which will 
suffice to support a determination of death under the brain 
function statutes. It would appear simpler to legislate the 
particular tests to be followed by physicians in applying 
the brain function concept of death, but such legislation 
is not generally regarded as a viable alternative. The 
legislation would create a constant need to update the 
statute. Moreover, there is no statute which has legislated 
with such specificity, preferring physician discretion. 

The ambiguity of the brain function standard, in light 
of the various criteria developed for determining death under 
the brain function standard, must be legally interpretable 
so that adequate measures of compliance with acceptable 
medical standards can be asserted as a control on physician 
practice. 

In responding to this difficulty, some states have 
required medical adherence to specific medical standards, so 
that interpretation of the statute can be balanced against 
the normal activity of the medical community. Nine states 
require that the determination of death under the brain 
function standard must be accomplished in a manner consistent 
with the ordinary standards of medical practice, or with the 
usual and customary standards of medical practice. This 
standard, albeit more specific than no standard at all, 
contains a measure of ambiguity, but it appears that the 
standard relates to the medical community as a whole, and is 
probably reflective of the practice of the respective state. 
Some factual investigation would be required to determine 
what constitutes ordinary standards at any particular point in 
time, but the time flexibility is a positive feature. 

One state (Michigan) has applied the determination of 
death under the brain function criterion to the ordinary 
standards of medical practice in the community, thus apparently 
narrowing the applicable standard. 
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Such prov1s1ons, in view of the variety of specific 
medical approaches espoused and medical requirements of 
determining death on the basis of brain function, may be 
desirable in terms of ensuring that the application of the 
standard of brain function death is made in the context of 
medical acceptance of appropriate medical protocols. Geography 
as seen can play a role in the nature of the required standard. 
The reliance of the public on accepted medical practices is 
similarly assured by such requirement. In this manner, the 
general practice of physicians is reflected in the law, 
without necessity of constant update of statutes, and moreover, 
is capable of ready proof, as apparent in the case of Alice 
Cameron. 

The lack of a provision specifying the medical standard 
to be adhered to in applying the statute may not preclude 
the application of such a standard, again, as in the Alice 
Cameron case. Thus, the lack of such a provision does not 
necessarily mean that physicians will have unrestricted 
choice of standards. The lack, instead, allows the courts 
to determine the actual parameters of physician practice, 
thereby allowing the courts to have final determination of 
the appropriateness of any particular medical practice. 
Courts have this power and jurisdiction whether there is a 
statute or not. If there is a provision restricting medical 
practice to the ordinary standards of medical practice, 
the courts are limited to determining whether an action was 
within that standard or not, and the courts may not choose 
the applicable standard. 

LEGAL OCCURRENCE OF DEATH; THE PRONOUNCEMENT OF DEATH 

The statutory definitions of death specifying use of the 
brain function standard of death generally provide for the 
legal acceptability of brain function as a measure of death, 
either apparently exclusively, conditionally, or alternatively, 
as previously discussed. Regardless of the precise allowable 
use of the brain function statute variation selected by the 
states, the use of the brain function criteria of death does 
not in itself specify the particular moment at which death 
should, may, or must be pronounced, or when the fact of 
death under the law occurre'd. The use of the criteria is a 
measure of the fact of death, but does not necessarily 
relate to a determination of the moment of death. 

Approximately one-half of the states with brain function 
criteria (eight states, Iowa, Kansas, Louisiana, Maryland, 
New Mexico, Oklahoma, Virginia, and West Virginia) provide 
statutory guidelines for determining the occurrence of the 
fact of death. The eight states are evenly divided between 
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two variations, the first being when relevant functions 
ceased, and the second, relating to the coinciding of certain 
medical events. To explore these further, for example-, Iowa 
law provides for the conditional use of the brain function 
criteria (in the event artificial support mechanisms preclude 
determination of cessation of spontaneous respiration and 
circulation) and provides further that "Death will have 
occurred at the time when the relevant functions ceased". 
In contrast, the Kansas statute, for example, ties the 
occurrence of death to its brain function and resuscitative 
efforts provisions, by providing that death occurred when 
the conditions of absence of spontaneous brain function and 
the determination that resuscitative and maintenance efforts 
will not succeed, first coincide. 

The thrust of these provisions is similar, and it is 
not clear that either approach can, or is intended to, 
provide a precise time of actual death, or that the precise 
time of death is determinable in retrospect in terms of the 
brain function criterion of death. Therefore, the practical 
effect of the provisions is a legally ascertainable point at 
which the fact of death is recognized. 

The pronouncement of death is a related though separate 
issue, and some statutes address the question of when death 
should be pronounced, in relation to certain actions. For 
example, at least five states provide that death shall be 
pronounced before artificial life sustaining systems use is 
terminated. This type of provision has been called "bad 
drafting and bad law".42 One state provides that death
"may" be pronounced before the cessation of such extraordinary 
means of support.43 Statutes without such provisions are 
not necessarily hindered by their omission, for the key 
point of the statutes is the determination of the fact of 
death through utilization of the brain function standard. 
The pronouncement of death is an event which either coincides 
with or follows the determination of the fact of death. The 
probl�ms giving rise to the interest in or the need for a 
definition of death do not necessarily relate to the question 
of the pronouncement of death so much as they relate to the 
determination of the fact of death. Problems relating to 
the timing of the pronouncement of death do not extend to 
cases of traditionally measured death, and as can be expected, 
no traditional criteria provision includes a statement 
relating to the pronouncement of death, though the occurrence 
of death is sometimes addressed. This again reflects the 
peculiar legal problems created by the development of 
artificial life support systems. 
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SPECIFIED DEATH DETERMINING PARTIES 

The nature of determining death under the brain function 
standard of death clearly requires specialized medical 
expertise. The traditional pronouncement of death generally 
requires a finding or conclusion and consequent declaration 
of death by a physician. The enactment of a brain function 
standard of death definition does not alter and in fact 
emphasizes the need for the general requirement of a physician 
in any medical decision relating to the occurrence of death. 
Nine states (Alaska, California, Georgia, Kansas, Louisiana, 
Michigan, New Mexico, Oregon, and West Virginia) with enacted 
brain function statutes specify that the determination of death 
must be made by physicians. 

The statutes, however, may be altering the quality of 
the medical decision to be made under the brain function 
criteria, by requiring confirmation of the fact of death 
through mandatory additional medical opinion. Two states, 
California and Georgia, require the confirmation of the 
determination of brain function death by another physician. 

Iowa, on the other hand, requires that two physicians 
must be involved in the determination. 

Virginia requires the participation of an additional 
consulting physician and goes further than the other states 
by also requiring that the consulting physician be a 
specialist in neurology, neurosurgery, or electroencephalography. 

The remaining states are silent on the question of who 
must determine death, but it is reasonable to presume that 
the determination of death must be made by a physician, 
based on the fact that measurement of brain function in 
relation to a finding of life or death is generally within 
the sole expertise, discretion, and purview of a physician. 
Because brain function measurement is essentially a medical 
function and the finding of death on that basis is a medical 
conclusion, absence of a specific requirement that a physician 
make the determination of death does not render a statute 
unworkable or untenable. 

A more pertinent question relates to the necessity of 
requiring the confirmation of death under the brain function 
criteria by a second physician, the outright requirement of 
two physicians in reaching the determination, or the require
ment of a consultant specialist. These requirements may be 
indicative of a less than total commitment by the enacting 
states to the concept of brain function, even in those 
instances where physicians on the face of statutes may elect 
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to choose the use of other criteria for the determination of 
death. These requirements may also attest to the highly 
technical nature of brain function death determination and 
a desire to ensure its accurate use. 

LIABILITY OF PHYSICIAN PROVISIONS 

Since the original interest in and need for the reconsi
deration of the traditional criteria of death under the law 
arose in large part from fears of physician liability in 
addition to fears of restricted medical progress, statutes 
were examined to identify provisions relating to physician 
liability. 

The liability of physicians is a matter of growing 
public concern in that professional accountability has 
received increased attention in recent years, for all 
professions, and in many types of activities. In the recent 
past, medical malpractice questions have attracted, and 
continue to receive much public as well as legislative 
attention because of tremendous escalation of malpractice 
insurance rates, and the prospects of the inability of 
physicians to secure malpractice insurance coverage, at any 
cost. In this context, the pertinence of the liability of 
physicians as an issue in relation to any proposed legislation 
is clear. 

Of the fifteen states which have statutorily recognized 
the medical profession's use of brain function measure in 
the determination of death, only one state, Georgia, has 
included any statement of physician liability in the use of 
the statute. This fact, that only one state has addressed 
the problem of physician liability within the framework of 
its definition of death statute may be indicative of several 
possibilities: 

(1) That liability factors cannot be adequately
provided for in a definition of death statute;

(2) That there is no need for liability provisions in
such statutes, since the effect of the statute
is presumed to overcome difficulties in the area
of physician liability;

(3) That liability factors are addressed elsewhere in
the law;

(4) That liability should not be statutorily omitted,
to ensure stable medical practice; or
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(5) That the courts should be left with total decision
making regarding physician liability, free of
legislative and hence statutory comment.

This list does not exhaust the possible reasons for the 
exclusion of such provisions, but may provide some insight 
into the general absence of liability provisions. 

A further possibility is one which relates to the 
philosophical acceptance of the concept of brain function 
death, and the possible need for reassuring physicians of 
the legal safety of utilizing the brain function concept in 
determining death. Georgia's statute, it will be recalled, 
is an alternative, or more precisely, a cumulative statute, 
providing physicians with a choice of definitions. Perhaps 
a more persuasive point is found in consideration of the 
philosophical acceptance of the brain function criteria of 
death as it relates to apparently less than total acceptance 
of the brain death concept within the medical profession. 
The realistic need for application of the brain function 
standard of death would thus be further encouraged and 
supported by a specific provision relating to the liability 
of physicians, but it must be emphasized here that the 
statute does not provide any extra relief to physicians than 
courts are capable of giving. In addition, courts unlike 
statutes, can provide vindication. 

USE OF THE BRAIN FUNCTION DEFINITION AND RECORDS REQUIREMENTS 

There are generally no special requirements regarding 
record keeping concerned with the use of the brain function 
standard of death, with the exception of one state, California. 
California law requires the keeping, maintaining, and pre
serving of complete patient records if a person is pronounced 
dead under the brain function standard of death. As will be 
recalled, California law allows the alternative use of 
either the brain function standard for the determination of 
death, or the use of other usual and customary procedures 
for determining death as the exclusive basis for pronouncing 
a person dead. 

The isolation of the brain function criteria of death 
as requiring the maintenance of records may reflect some 
concern about the legal novelty of the definition, unless 
the requirement is intended simply to reiterate a state 
requirement of maintenance of records. However, the statute 
on its face merely relates to the brain function definition, 
and makes no mention of similar records maintenance requirements 
in the event of use of other death determination standards. 
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Assuming that a definition of death is enacted, it does 
not appear necessary to require the special maintenance of 
records for use of the brain function determination of death 
in the absence of similar requirements for the use of other 
criteria, if the statute were to provide for the possibility 
of use of other criteria. Such a requirement may tend to 
establish a special burden which, if the brain function standard 
is acceptable at all as a legal definition of death, may be 
unreasonable in terms of need and justifiability. 

FRENCH LAW 

The definition of death appears to have been an issue 
in Europe earlier than in the United States. French law, 
similar to some other European national laws, which have 
been in effect for years, does not allow transplantation 
from living donors. Therefore organ transplantation surgery 
utilized cadavers as the sole source of organs.44 Pressures
exerted by organ transplantation interests required the 
adoption of a definition of death to balance the competing 
interests. On April 24, 1968, the French government decreed 
a new definition of death which, inter alia, provides: 

Clinical death is considered to have taken place 
when a person is affected by lesions incompatible with 
continued life, though maintained in a state of vege
table existence by various devices, and when an electro
encephalogram has shown, for a period of time at least 
ten minutes, lack of function in the higher nervou� 
centers, that is to say when the electro-encephalographic 
tracing is a straight line.45 

The French law is extremely medically precise in its 
definition of death, unlike the statutes enacted in various 
American jurisdictions. There is also a qualitative difference 
between the specific medical criteria of the law in comparison 
to some of the American criteria which are included in 
Appendix J. Significantly, there is no requirement of 
confirmation over a period of time, in addition to other 
differences. 

TRADITIONAL CRITERIA PROVISIONS 

As seen from the discussion of brain function prov1s1ons 
above, some statutes provide for use of traditional criteria 
of death as well as brain function s-tandard for determining 
death. Ten states (Alaska, Iowa, Kansas, Louisiana, Maryland, 
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Michigan, New Mexico, Oregon, Virginia, and West Virginia) 
mention the traditional criteria in their statutes for either 
alternative or conditional use in conjunction with the 
respective brain function determination of death provisions. 
This Part therefore should be read in consideration of the 
previous discussion of brain function prov1s1ons, as some 
comments therein are applicable or in contrast to this 
discussion. 

Despite the general agreement in medicine and law 
relating to the past acceptability of the traditional standard 
of death determination, the statutes reflect similar though 
not identically worded criteria. Three basic variations 
are: 

(1) No spontaneous respiratory or cardiac functions
and no expectation of recovery of spontaneous
respiratory or cardiac functions.46

(2) Irreversible cessation of spontaneous respiratory
and circulatory functions.47

(3) Absence of spontaneous respiratory and cardiac
functions.48

It is possible to speculate on the possible differences 
between these variations, but the more relevant considera
tions should be given to a basic similarity between them. 
Each is based upon spontaneitr of the appropriate functions, 
but whether there is any meaningful distinction to be made 
between the spontaneous functions is not clear. Respiratory 
function is, again, universal to the variations, and the 
remaining functions, circulatory or cardiac function, are 
both reflections of heart function. 

Remaining consideration of the differences between the 
variations are found in the precise measure of activity of 
the functions which must be met to fulfill the requirements 
of death. The first variation requires no spontaneous 
functions and no expectation of their recovery; the second 
requires the irreversible cessation of functions; and the 
third requires absence of functions. There is little semantic 
difference except for the third variation, in that absence 
in and of itself does not connote the possibility of reversi
bility or recovery of the approp�iate functions, and it is 
not difficult to imagine a case in which a patient may 
experience the absence of spontaneous respiratory and cardiac 
functions and yet later be able to regain those functions. 

This difference, however, is not meaningful in existing 
statutes, for the four states whicli'"""enacted that variation 
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all have tied the absence of circulatory and respiratory 
functions into provisions dealing with resuscitative efforts, 
which the other states have not enacted. Kansas and Maryland, 
for example, provide also that resuscitation attem£ts are 
considered hopeless because of the disease or condition 
causing the cessation, or because of the time lapse since 
the cessation. New Mexico ties its absence of traditionally 
measured functions provision in with the statement that 
there is no reasonable possibility of restoring respiratory 
or cardiac functions because of the disease or condition 
causing the cessation, or the passage of time since the 
cessation. Similarly, Virginia's statute ties the absence 
of function provision to one providing that attempts at 
resuscitation would not in the physician's opinion be successful 
in restoring spontaneous life-sustaining functions, because 
of the disease or condition directly or indirectly causing 
the cessation or because of the time elapsed since the 
cessation. 

RESUSCITATIVE ACTIONS AND THE DETERMINATION OF DEATH 

The resuscitative efforts clauses exhibit three different 
conclusions which must be reached in determining death: 
hopelessness, no reasonable possibility of restoring functions, 
and physician's opinion that the attempts would not be 
successful. These differing conclusions provide what may be 
different degrees of prognosis, from possible resuscitation 
to no possibility of success. Interviews with Honolulu 
physicians indicate that medically, there may be no practical 
difference between the use of such varying measures of 
possible recovery, but that the difference instead nevertheless 
relies upon a physician's individual conception of when 
resuscitative efforts would be to no avail. The reality of 
this varying choice of times appears inevitable in terms of 
the need to preserve physician discretion under the law. 
Legal interpretation will probably follow lines of physician 
practices, in keeping with traditional judicial treatment of 
medical questions and conclusions, in terms of 111easuring the 
amount of proof required by the law, or in terms of the 
adequacy of physician conclusions. 

One of the present questions relating to the legally 
required performance of resuscitative efforts, then, is 
addressed by those four sta�utes, in terms of the precise 
medical conclusions which must be made by a physician about 
a patient, prior to reaching any decision as to the use of 
resuscitative efforts. 

The variations have in common the recognition of the 
relationship between the cause (disease or condition) of the 
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STATE PROPOSED LANGUAGE 

UTAH 
S.B. No. 289 
1975 

act. Death will have occurred at the time the 
relevant functions ceased. 

Section 2. The means of determining death 
provided by section 1 of this Act shall be used for 
all trials of civil and criminal cases. 

Section 26-26-9 For the purpose of this act death 
may be pronounced if it is determined, based on usual 
and customary standards of medical practice, that a 
person has suffered an irreversible cessation of 
spontaneous brain function. 

Note: The excerpts above do not reflect the contents of the source 
bills in total, but are selected to indicate the portions of the bills 
which are most pertinent to this report. The bills used as sources 
were acquired through the courtesy of the legislative service agencies 
of the appropriate states, and do not necessarily include all measures 
which have been introduced into state legislative bodies on the subject. 
Moreover, only states which as of this writing have not enacted defini
tions of death are included. 
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